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In 2025, Brazil will still be by far the largest market in
Latin America and a key economic centre in the south-
ern hemisphere. With over 200 million inhabitants, a
diversified industry, a strong agricultural and raw ma-
terials sector and a growing digital and technology
scene, Brazil offers considerable potential for foreign
companies. At the same time, the Brazilian market is
characterised by pronounced regulation, formalised
administrative procedures and a complex tax and for-
eign exchange regime.

Licence models are therefore a preferred instrument
for European companies to tap into the Brazilian mar-
ket. Technology, brand and software licences in partic-
ular enable market access and economic exploitation
of intellectual property without having to make exten-
sive direct investments immediately. However, a pre-
requisite for the success of such models is a contract
design that is customised to the Brazilian specifics.

Licences for market entry in Brazil-

Direct market entry via own subsidiaries or production
facilities in Brazil is associated with considerable ad-
ministrative effort. Approval procedures, labour law
obligations, local taxes and the country's federal struc-
ture place high demands on foreign investors. Added
to this are exchange rate risks and a formalised foreign
exchange law.
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Licence agreements make it possible to reduce these
hurdles. By working with local licence holders, market
knowledge, existing distribution networks and regula-
tory experience can be utilised. At the same time, the
licensor remains economically flexible. However, this
is offset by the risk of losing control over technology,
software or brands if protection mechanisms are inad-
equately designed.

Legal framework in Brazil
Contract law and regulatory integration

Brazilian contract law is based on the Civil Code
(Cdédigo Civil) and is codified. Freedom of contract ex-
ists in principle, but is limited by mandatory legal re-
quirements, particularly in intellectual property law,
competition law, tax law and foreign exchange law. Li-
cence agreements are widespread in Brazil, but are
sometimes subject to special formal requirements and
registration obligations.

A special feature of Brazilian law is the strong role of
state authorities in the recognition and enforcement
of licence agreements. Unclear or unregistered con-
tracts can be treated unfavourably in terms of tax or
foreign exchange law.

Federal structure and enforcement
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Brazil is a federal state. While intellectual property law
is regulated by federal law, administrative practice and
the duration of proceedings can vary from region to
region. The judicial enforcement of rights is possible,
but often time-consuming. Arbitration proceedings
are therefore becoming increasingly important.

Technology licences in Brazil
Property rights and expertise

Technology licences in Brazil regularly relate to pa-
tents, industrial designs and technical know-how. Pa-
tent protection only exists for patents registered and
granted in Brazil. European or international patents
have no direct effect.

Know-how is not recognised as an independent prop-
erty right, but is protected by contract law, competi-
tion law and tort claims. Licence agreements must
therefore contain detailed provisions on confidential-
ity, restriction of use, access control and contractual
penalties.

Registration obligations with the INPI

A key speciality of Brazil is the role of the National In-
stitute of Intellectual Property (INPI). Technology and
know-how licence agreements must be registered
with the INPI in order to be effective vis-a-vis third par-
ties and to be able to pay licence fees abroad. Failure
to register can result in tax disadvantages and pay-
ment restrictions.

The obligation to register has a direct influence on the
drafting of contracts, as certain clauses - such as ex-
cessive exclusions of liability or non-compete clauses -
can be objected to by the INPI.

Trade mark licences in Brazil
Fundamentals of trade mark law
Brazilian trade mark law is based on the Industrial

Property Law. Trade mark protection arises through
registration. Trademark licences are expressly

provided for and must also be registered with the INPI
in order to be effective against third parties.

The licensor is obliged to check the quality of the
goods or services marketed under the trade mark. A
lack of quality control can lead to the weakening or, in
extreme cases, the loss of the trade mark. Licence
agreements must therefore contain clear quality
standards, control rights and audit mechanismes.

Brands, distribution and parallel imports

In practice, parallel imports, imitations and trade
mark-like signs are a relevant problem. Although there
are legal means of enforcement, these are often time-
consuming and cost-intensive. Licence agreements
should therefore contain provisions on market surveil-
lance, cooperation in legal enforcement and cost allo-
cation.

Software licences and digital business models
Software as the subject of a licence

Software licences are playing an increasingly im-
portant role in Brazil, particularly in the areas of busi-
ness software, FinTech, agricultural IT and Industry
4.0. Software is protected by copyright in Brazil. The
licence agreement largely determines the scope of
permitted use.

Licence agreements must regulate in particular

= Installation and usage rights

= Copies, modifications and further develop-
ment

=  Sublicensing and outsourcing

= Cloud and Saa$ use

Open source, data and Al

Open source software is also widely used in Brazil. Li-
censors should agree disclosure obligations and assur-
ances in order to avoid copyleft risks. At the same
time, data rights, Al applications and automated deci-
sion-making processes are becoming increasingly im-
portant.



ALLIANCE OF INTERNATIONAL BUSINESS LAWYERS

The Brazilian Data Protection Act (LGPD) places high
demands on the processing of personal data and
cross-border data transfers. Licence agreements must
take these requirements into account and contain
clear compliance regulations.

Competition law aspects

Brazilian competition law is enforced by the competi-
tion authority CADE. Licence agreements are generally
subject to antitrust control, especially if they contain
exclusivity clauses, price specifications or market fore-
closure.

Technology licences are generally regarded as pro-
competitive, provided they enable innovation and do
not have any abusive effects. Nevertheless, non-chal-
lenge clauses, comprehensive exclusive rights or man-
datory grant-back clauses can be problematic and
should be carefully drafted.

Liability, warranty and force majeure

Brazilian licensees regularly expect assurances regard-
ing the ownership and usability of the licensed rights.
Guarantees of commercial success are uncommon,
but can be discussed during negotiations.

Limitations of liability are generally permissible and
strongly recommended. Contractual penalties (clausu-
las penais) are common in Brazilian law and can be
used to secure confidentiality and quality obligations.

Force majeure clauses are of particular importance in
Brazil. In addition to natural disasters, political
measures, import restrictions, strikes and infrastruc-
tural disruptions must be taken into account.

Dispute resolution and enforcement

The judicial enforcement of licence agreements in Bra-
zil is possible, but often lengthy. International arbitra-
tion proceedings have therefore established them-
selves as the preferred means of dispute resolution.
Brazil is a party to the New York Convention, which

means that foreign arbitration awards can generally
be recognised and enforced.

The choice of a neutral place of arbitration (e.g. Sdo
Paulo, New York or Paris) and clear arbitration rules
(ICC, CAM-CCBC) is common practice. Confidentiality
and interim relief should be expressly regulated.

Licence fees

Licence fees in Brazil are often structured as ongoing
royalties, minimum fees or one-off payments. The
type and composition of the licence fees depend on
the individual circumstances. A licence fee that is
based on the current turnover of the replica products
is most likely to be in the interest of the licensee. The
manufactured or distributed items or quantities can
also be used as a benchmark, irrespective of the reve-
nue generated. In this way, the licensor also partici-
pates in the above-average success of the licensee, but
runs the risk of only achieving low income in the event
of poor results.

If the licensor wants to avoid this risk, it is better to
agree a fixed payment that is paid either at the begin-
ning or at annual intervals and is based on the sales
figures that can realistically be achieved. A combina-
tion of both methods is also conceivable, so that ini-
tially a base of ongoing minimum fees is agreed, which
can increase in line with sales. In particular, such an
arrangement ensures that the licensee does not leave
the acquired knowledge lying idle, but actually utilises
it commercially for the benefit of both parties.

Taxes

If licences are agreed between affiliated companies in
different countries, the licence fees must comply with
the arm’s length principle according to international
tax regulations, i.e. they must be calculated as be-
tween unrelated third parties. The licensee's country
of domicile does not recognise excessive royalties, for
example to skim off the profits of foreign subsidiaries,
but instead increases the taxable profit.

Withholding taxes on licence fees must also be taken
into account, the amount of which can be reduced by
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double taxation agreements. In addition, payments
abroad are subject to foreign exchange law, which can
trigger reporting and documentation obligations. The
effective tax burden can be considerable.

It is therefore essential to have a clear contractual
agreement on the economic burden of taxes and du-
ties in order to avoid disputes at a later date.

In addition, payments abroad are subject to Brazilian
foreign exchange law and must be processed via au-
thorised banks. Registration with the central bank sys-
tem may be required. Contracts should clearly stipu-
late who bears the economic burden of taxes and du-
ties.

Conclusion

Brazil offers considerable opportunities for technol-
ogy, brand and software licences in 2025, but places
high demands on contract design, registration and
compliance. Licence agreements must take into ac-
count the regulatory role of the INPI, tax and currency
law peculiarities as well as competition law limits.
Successful licence models in Brazil require an inde-
pendent contract architecture that is geared towards
the local framework conditions. If you want to tap into
the Brazilian market via licences, you need not only
economic attractiveness, but above all legal precision,
realistic expectations regarding the enforceability of
rights and a long-term protection strategy for intellec-
tual property.
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